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SENTENCING LEGISLATION AMENDMENT BILL 2016 
Committee 

Resumed from 8 November. The Deputy Chair of Committees (Hon Liz Behjat) in the chair; Hon Michael Mischin 
(Attorney General) in charge of the bill. 
Clause 63: Section 22 amended — 
Progress was reported after the clause had been partly considered. 

Clause put and passed. 
Clauses 64 to 77 put and passed. 
Clause 78: Part 18A inserted — 
Hon LYNN MacLAREN: I have some concerns about clause 78 that I bring to the chamber at this time. 
Proposed new part 18A of the Sentencing Act will enable the chief executive officer of the Department of the 
Attorney General for a conditional release order, or the chief executive officer of Corrections for a conditional 
suspended imprisonment order, an intensive supervision order or a pre-sentence order, to apply to the court 
for a review of any of these conditional orders. The application can be made if the relevant CEO is of the 
opinion that the offender might not be able to comply with its requirements. If the court is satisfied that the 
offender might not be able to comply with the requirements of the order, the court may amend the 
requirements of the order. Alternatively, if the court thinks that the circumstances of the offender have so 
altered since the order was imposed that it is necessary or just to do so, the court may cancel the order and 
sentence the person in any manner it could have if it had just convicted the person of the offence; otherwise 
the court must confirm the order. 
The Aboriginal Legal Service of WA has questioned the rationale for this proposed amendment. Currently, there 
is a power under the Sentencing Act for a court to amend or cancel a CRO, conditional release order; a PSO, 
pre-sentence order; a CSI, conditional suspended imprisonment order; or an ISO, intensive supervision order. 
These are the orders that I have just identified. I will use those acronyms, but it will not be very often. For 
example, section 33M provides that an application to amend or cancel a PSO can be made by the offender or 
a community corrections officer. One basis for amending or cancelling the order is that the circumstances of the 
offender have so altered since the order was imposed that the offender will not be able to comply with the 
requirements of the order. Similar provisions are replicated for the other orders under sections 84H and 126. 

The Aboriginal Legal Service does not consider that the proposed test—that is, that the offender might not be 
able to comply with the requirements of the order—is appropriate. This is an extremely subjective test. It may 
result in frequent applications to the court every time an offender faces a difficult period in his or her life or will 
be invoked too early after minor noncompliance. There does not appear to be any justification for departing from 
the current provisions that enable an order to be amended or cancelled where the court is satisfied that the 
offender will not be able to comply with the requirements. For example, this may be appropriate if an offender is 
required to complete a large number of community work hours and, since the order was made, he or she has 
obtained full-time employment. Having said that, ALSWA notes that due to the proposed changes for CROs—
that is, the ability of offenders to participate in programs that are approved by the CEO of the Department of the 
Attorney General—section 125 of the Sentencing Act should be amended to enable the CEO of DOTAG along 
with the prosecution and the offender to apply for a CRO to be amended or cancelled. 

The issue that has been brought to our attention in the bill that we are considering is about the review of 
conditional orders. I think ALSWA is making the point that from an on-the-ground perspective, further 
amendments are needed so that they can amend or cancel these conditional orders. In reviewing the bill, it is 
clear that clause 78, which inserts the entire part 18A headed “Review of conditional orders”, does not have the 
provision to be able to amend or cancel them. There are cases where we may want to do that. Does the 
Attorney General want to comment on the experience of the Aboriginal Legal Service that it is bringing to our 
attention at this time? 

Hon MICHAEL MISCHIN: The purpose of this proposed part set out in clause 78 of the bill is several-fold. 
Firstly, it is to bring in the CEO of the Department of the Attorney General, who is the breaching authority in 
respect of a particular type of order, but otherwise to consolidate the means of addressing breach prevention in 
a number of conditional types of orders—that is, to anticipate the potential for a breach and then deal with it 
rather than to allow the breach to occur. I do not accept that it will be misused for the purposes that the 
Aboriginal Legal Service seems to suggest. The idea is to pick up the possibility of an earlier stage of a condition 
not being met for some legitimate reason and to make such amendments as may be necessary to accommodate 
those circumstances to prevent a breach—for example, if someone becomes injured or incapacitated and cannot 
comply with an order. If that is something that is brought to the attention of the authorities, they can seek an 
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amendment until that issue is corrected rather than allow the breach to occur. That was the point of it all, and 
I do not share the concerns of the ALS. 

Hon LYNN MacLAREN: Since the concern of the ALS is very specific and it is anticipating that there will be 
frequent applications to the court, can we flag now that in the review of these new rules that that is examined and 
that we collect data to see whether indeed as a result of this we see frequent applications to the court that means 
it is not very efficient in its application? By raising it at this point, we should be alert to the potentiality that the 
ALS has brought to our attention. 

Hon MICHAEL MISCHIN: Consider it done. I understand that those sorts of statistics can be compiled over 
time as the number of these pre-emptive applications are brought. 

Clause put and passed. 

Title put and passed. 
Report 

Bill reported, without amendment, and the report adopted. 

Third Reading 

Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and transmitted to the Assembly.  
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